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must be quantified in $100,000 incre-
ments at the cost pool level. The Chief,
Wireline Competition Bureau may sus-
pend any such changes for a period not
to exceed 180 days, and may thereafter
allow the change to become effective or
prescribe a different procedure.

(c) The Commission may by order re-
quire any other communications com-
mon carrier to file and maintain a cost
allocation manual as provided in this
section.

[67 FR 4375, Feb. 5, 1992, as amended at 59 FR
46358, Sept. 8, 1994; 61 FR 50246, Sept. 25, 1996;
62 FR 39779, July 24, 1997; 66 FR 16335, Mar.
28, 2000; 67 FR 5702, Feb. 6, 2002; 67 FR 13229,
Mar. 21, 2002]

§64.904 Independent audits.

(a) BEach carrier required to file a
cost allocation manual shall elect to
either have an attest engagement per-
formed by an independent auditor
every two years, covering the prior two
year period, or have a financial audit
performed by an independent auditor
every two years, covering the prior two
year period. In either case, the initial
engagement shall be performed in the
calendar year after the carrier is first
required to file a cost allocation man-
ual.

(b) The attest engagement shall be an
examination engagement and shall pro-
vide a written communication that ex-
presses an opinion that the systems,
processes, and procedures applied by
the carrier to generate the results re-
ported pursuant to §43.21(e)(2) of this
chapter comply with the Commission’s
Joint Cost Orders issued in conjunction
with CC Docket No. 86-111, the Com-
mission’s Accounting Safeguards pro-
ceeding in CC Docket No. 96-150, and
the Commission’s rules and regulations
including §§32.23 and 32.27 of this chap-
ter, and §§64.901, and 64.903 in force as
of the date of the auditor’s report. At
least 30 days prior to beginning the at-
testation engagement, the independent
auditors shall provide the Commission
with the audit program. The attest en-
gagement shall be conducted in accord-
ance with the attestation standards es-
tablished by the American Institute of
Certified Public Accountants, except as
otherwise directed by the Chief, En-
forcement Bureau.
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(c) The biennial financial audit shall
provide a positive opinion on whether
the applicable date shown in the car-
rier’s annual report required by
§43.21(e)(2) of this chapter present fair-
ly, in all material respects, the infor-
mation of the Commission’s Joint Cost
Orders issued in conjunction with CC
Docket No. 86-111, the Commission’s
Accounting Safeguards proceeding in
CC Docket No. 96-150, and the Commis-
sion’s rules and regulations including
§§32.23 and 32.27 of this chapter, and
§§64.901, and 64.903 in force as of the
date of the auditor’s report. The audit
shall be conducted in accordance with
generally accepted auditing standards,
except as otherwise directed by the
Chief, Enforcement Bureau. The report
of the independent auditor shall be
filed at the time that the carrier files
the annual reports required by
§43.21(e)(2) of this chapter.

[67 FR 5702, Feb. 6, 2002, as amended at 67 FR
13229, Mar. 21, 2002]

§64.905 Annual certification.

A mid-sized incumbent local ex-
change carrier, as defined in §32.9000 of
this chapter, shall file a certification
with the Commission stating that it is
complying with §64.901. The certifi-
cation must be signed, under oath, by
an officer of the mid-sized incumbent
LEC, and filed with the Commission on
an annual basis at the time that the
mid-sized incumbent LEC files the an-
nual reports required by §43.21(e)(2) of
this chapter.

[67 FR 5702, Feb. 6, 2002]
Subpart J [Reserved]

Subpart K—Changes in Preferred
Telecommunications Service
Providers

§64.1100 Definitions.

(a) The term submitting carrier is gen-
erally any telecommunications carrier
that requests on the behalf of a sub-
scriber that the subscriber’s tele-
communications carrier be changed,
and seeks to provide retail services to
the end user subscriber. A carrier may
be treated as a submitting carrier,
however, if it is responsible for any un-
reasonable delays in the submission of
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carrier change requests or for the sub-
mission of unauthorized carrier change
requests, including fraudulent author-
izations.

(b) The term executing carrier is gen-
erally any telecommunications carrier
that effects a request that a sub-
scriber’s telecommunications carrier
be changed. A carrier may be treated
as an executing carrier, however, if it
is responsible for any unreasonable
delays in the execution of carrier
changes or for the execution of unau-
thorized carrier changes, including
fraudulent authorizations.

(c) The term authoriced carrier is gen-
erally any telecommunications carrier
that submits a change, on behalf of a
subscriber, in the subscriber’s selection
of a provider of telecommunications
service with the subscriber’s authoriza-
tion verified in accordance with the
procedures specified in this part.

(d) The term wunauthoriced carrier is
generally any telecommunications car-
rier that submits a change, on behalf of
a subscriber, in the subscriber’s selec-
tion of a provider of telecommuni-
cations service but fails to obtain the
subscriber’s authorization verified in
accordance with the procedures speci-
fied in this part.

(e) The term unauthoriced change is a
change in a subscriber’s selection of a
provider of telecommunications service
that was made without authorization
verified in accordance with the
verification procedures specified in this
part.

(f) The term state commission shall in-
clude any state entity with the state-
designated authority to resolve the
complaints of such state’s residents
arising out of an allegation that an un-
authorized change of a telecommuni-
cation service provider has occurred
that has elected, in accordance with
the requirements of §64.1110(a), to ad-
minister the Federal Communications
Commission’s slamming rules and rem-
edies, as enumerated in §§64.1100
through 64.1190.

(g) The term relevant governmental
agency shall be the state commission if
the complainant files a complaint with
the state commission or if the com-
plaint is forwarded to the state com-
mission by the Federal Communica-
tions Commission, and the Federal

§64.1110

Communications Commission if the
complainant files a complaint with the
Federal Communications Commission,
and the complaint is not forwarded to
a state commission.

(h) The term subscriber is any one of
the following:

(1) The party identified in the ac-
count records of a common carrier as
responsible for payment of the tele-
phone bill;

(2) Any adult person authorized by
such party to change telecommuni-
cations services or to charge services
to the account; or

(3) Any person contractually or oth-
erwise lawfully authorized to represent
such party.

[656 FR 47690, Aug. 3, 2000, as amended at 66
FR 12892, Mar. 1, 2001]

§64.1110 State notification of election
to administer FCC rules.

(a) Initial Notification. State notifica-
tion of an intention to administer the
Federal Communications Commission’s
unauthorized carrier change rules and
remedies, as enumerated in §§64.1100
through 64.1190, shall be filed with the
Commission Secretary in CC Docket
No. 94-129 with a copy of such notifica-
tion provided to the Consumer & Gov-
ernmental Affairs Bureau Chief. Such
notification shall contain, at a min-
imum, information on where con-
sumers should file complaints, the type
of documentation, if any, that must ac-
company a complaint, and the proce-
dures the state will use to adjudicate
complaints.

(b) Withdrawal of Notification. State
notification of an intention to dis-
continue administering the Federal
Communications Commission’s unau-
thorized carrier change rules and rem-
edies, as enumerated in §§64.1100
through 64.1190, shall be filed with the
Commission Secretary in CC Docket
No. 94-129 with a copy of such amended
notification provided to the Consumer
& Governmental Affairs Bureau Chief.
Such discontinuance shall become ef-
fective 60 days after the Commission’s
receipt of the state’s letter.

[66 FR 47691, Aug. 3, 2000, as amended at 73
FR 13149, Mar. 12, 2008]
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§64.1120 Verification of orders
telecommunications service.

(a) No telecommunications carrier
shall submit or execute a change on
the behalf of a subscriber in the sub-
scriber’s selection of a provider of tele-
communications service except in ac-
cordance with the procedures pre-
scribed in this subpart. Nothing in this
section shall preclude any State com-
mission from enforcing these proce-
dures with respect to intrastate serv-
ices.

(1) No submitting carrier shall sub-
mit a change on the behalf of a sub-
scriber in the subscriber’s selection of
a provider of telecommunications serv-
ice prior to obtaining:

(i) Authorization from the subscriber,
and

(ii) Verification of that authorization
in accordance with the procedures pre-
scribed in this section. The submitting
carrier shall maintain and preserve
records of verification of subscriber au-
thorization for a minimum period of
two years after obtaining such
verification.

(2) An executing carrier shall not
verify the submission of a change in a
subscriber’s selection of a provider of
telecommunications service received
from a submitting carrier. For an exe-
cuting carrier, compliance with the
procedures described in this part shall
be defined as prompt execution, with-
out any unreasonable delay, of changes
that have been verified by a submitting
carrier.

(3) Commercial mobile radio services
(CMRS) providers shall be excluded
from the verification requirements of
this part as long as they are not re-
quired to provide equal access to com-
mon carriers for the provision of tele-
phone toll services, in accordance with
47 U.S.C. 332(c)(8).

(b) Where a telecommunications car-
rier is selling more than one type of
telecommunications service (e.g., local
exchange, intraLATA toll, and
interLATA toll), that carrier must ob-
tain separate authorization from the
subscriber for each service sold, al-
though the authorizations may be ob-
tained within the same solicitation.
Each authorization must be verified
separately from any other authoriza-
tions obtained in the same solicitation.

for
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Each authorization must be verified in
accordance with the verification proce-
dures prescribed in this part.

(c) No telecommunications carrier
shall submit a preferred carrier change
order unless and until the order has
been confirmed in accordance with one
of the following procedures:

(1) The telecommunications carrier
has obtained the subscriber’s written
or electronically signed authorization
in a form that meets the requirements
of §64.1130; or

(2) The telecommunications carrier
has obtained the subscriber’s electronic
authorization to submit the preferred
carrier change order. Such authoriza-
tion must be placed from the telephone
number(s) on which the preferred car-
rier is to be changed and must confirm
the information in paragraph (a)(1) of
this section. Telecommunications car-
riers electing to confirm sales elec-
tronically shall establish one or more
toll-free telephone numbers exclusively
for that purpose. Calls to the number(s)
will connect a subscriber to a voice re-
sponse unit, or similar mechanism,
that records the required information
regarding the preferred carrier change,
including automatically recording the
originating automatic number identi-
fication; or

(3) An appropriately qualified inde-
pendent third party has obtained, in
accordance with the procedures set
forth in paragraphs (c¢)(3)(i) through
(¢)(3)(iv) of this section, the sub-
scriber’s oral authorization to submit
the preferred carrier change order that
confirms and includes appropriate
verification data (e.g., the subscriber’s
date of birth or social security num-
ber). The independent third party must
not be owned, managed, controlled, or
directed by the carrier or the carrier’s
marketing agent; must not have any fi-
nancial incentive to confirm preferred
carrier change orders for the carrier or
the carrier’s marketing agent; and
must operate in a location physically
separate from the carrier or the car-
rier’s marketing agent.

(i) Methods of third party verification.
Automated third party verification
systems and three-way conference calls
may be used for verification purposes
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so long as the requirements of para-
graphs (c)(3)(ii) through (c)(3)(iv) of
this section are satisfied.

(i1) Carrier initiation of third party
verification. A carrier or a carrier’s
sales representative initiating a three-
way conference call or a call through
an automated verification system must
drop off the call once the three-way
connection has been established.

(iii) Requirements for content and for-
mat of third party verification. Any de-
scription of the carrier change trans-
action by a third party verifier must
not be misleading, and all third party
verification methods shall elicit, at a
minimum: The date of the verification;
the identity of the subscriber; con-
firmation that the person on the call is
authorized to make the carrier change;
confirmation that the person on the
call wants to make the carrier change;
confirmation that the person on the
call understands that a carrier change,
not an upgrade to existing service, bill
consolidation, or any other misleading
description of the transaction, is being
authorized; the names of the carriers
affected by the change (not including
the name of the displaced carrier); the
telephone numbers to be switched; and
the types of service involved (including
a brief description of a service about
which the subscriber demonstrates con-
fusion regarding the nature of that
service). Except in Hawaii, any descrip-
tion of interLATA or long distance
service shall convey that it encom-
passes both international and state-to-
state calls, as well as some intrastate
calls where applicable. If the subscriber
has additional questions for the car-
rier’s sales representative during the
verification, the verifier shall indicate
to the subscriber that, upon comple-
tion of the verification process, the
subscriber will have authorized a car-
rier change. Third party verifiers may
not market the carrier’s services by
providing additional information, in-
cluding information regarding pre-
ferred carrier freeze procedures.

(iv) Other requirements for third party
verification. All third party
verifications shall be conducted in the
same language that was used in the un-
derlying sales transaction and shall be
recorded in their entirety. In accord-
ance with the procedures set forth in

§64.1120

64.1120(a)(1)(ii), submitting carriers
shall maintain and preserve audio
records of verification of subscriber au-
thorization for a minimum period of
two years after obtaining such
verification. Automated systems must
provide consumers with an option to
speak with a live person at any time
during the call.

(4) Any State-enacted verification
procedures applicable to intrastate pre-
ferred carrier change orders only.

(d) Telecommunications carriers
must provide subscribers the option of
using one of the authorization and
verification procedures specified in
§64.1120(c) in addition to an electroni-

cally signed authorization and
verification procedure under
64.1120(c)(1).

(e) A telecommunications carrier

may acquire, through a sale or trans-
fer, either part or all of another
telecommunica- tions carrier’s sub-
scriber base without obtaining each
subscriber’s authorization and
verification in accordance with
§64.1120(c), provided that the acquiring
carrier complies with the following
streamlined procedures. A tele-
communications carrier may not use
these streamlined procedures for any
fraudulent purpose, including any at-
tempt to avoid liability for violations
under part 64, subpart K of the Com-
mission rules.

(1) No later than 30 days before the
planned transfer of the affected sub-
scribers from the selling or transfer-
ring carrier to the acquiring carrier,
the acquiring carrier shall file with the
Commission’s Office of the Secretary a
letter notification in CC Docket No. 00—
257 providing the names of the parties
to the transaction, the types of tele-
communications services to be pro-
vided to the affected subscribers, and
the date of the transfer of the sub-
scriber base to the acquiring carrier. In
the letter notification, the acquiring
carrier also shall certify compliance
with the requirement to provide ad-
vance subscriber notice in accordance
with §64.1120(e)(3), with the obligations
specified in that notice, and with other
statutory and Commission require-
ments that apply to this streamlined
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process. In addition, the acquiring car-
rier shall attach a copy of the notice
sent to the affected subscribers.

(2) If, subsequent to the filing of the
letter notification with the Commis-
sion required by §64.1120(e)(1), any ma-
terial changes to the required informa-
tion should develop, the acquiring car-
rier shall file written notification of
these changes with the Commission no
more than 10 days after the transfer
date announced in the prior notifica-
tion. The Commission reserves the
right to require the acquiring carrier
to send an additional notice to the af-
fected subscribers regarding such ma-
terial changes.

(3) Not later than 30 days before the
transfer of the affected subscribers
from the selling or transferring carrier
to the acquiring carrier, the acquiring
carrier shall provide written notice to
each affected subscriber of the infor-
mation specified. The acquiring carrier
is required to fulfill the obligations set
forth in the advance subscriber notice.
The advance subscriber notice shall be
provided in a manner consistent with
47 U.S.C. 2556 and the Commission’s
rules regarding accessibility to blind
and visually-impaired consumers, 47
CFR 6.3, 6.5 of this chapter. The fol-
lowing information must be included in
the advance subscriber notice:

(i) The date on which the acquiring
carrier will become the subscriber’s
new provider of telecommunications
service,

(ii) The rates, terms, and conditions
of the service(s) to be provided by the
acquiring carrier upon the subscriber’s
transfer to the acquiring carrier, and
the means by which the acquiring car-
rier will notify the subscriber of any
change(s) to these rates, terms, and
conditions.

(iii) The acquiring carrier will be re-
sponsible for any carrier change
charges associated with the transfer,
except where the carrier is acquiring
customers by default, other than
through bankruptcy, and state law re-
quires the exiting carrier to pay these
costs;

(iv) The subscriber’s right to select a
different preferred carrier for the tele-
communications service(s) at issue, if
an alternative carrier is available,
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(v) All subscribers receiving the no-
tice, even those who have arranged pre-
ferred carrier freezes through their
local service providers on the service(s)
involved in the transfer, will be trans-
ferred to the acquiring carrier, unless
they have selected a different carrier
before the transfer date; existing pre-
ferred carrier freezes on the service(s)
involved in the transfer will be lifted;
and the subscribers must contact their
local service providers to arrange a
new freeze.

(vi) Whether the acquiring carrier
will be responsible for handling any
complaints filed, or otherwise raised,
prior to or during the transfer against
the selling or transferring carrier, and

(vii) The toll-free customer service
telephone number of the acquiring car-
rier.

[656 FR 47691, Aug. 3, 2000, as amended at 66
FR 12892, Mar. 1, 2001; 66 FR 28124, May 22,
2001; 68 FR 19159, Apr. 18, 2003; 70 FR 12611,
Mar. 15, 2005; 73 FR 13149, Mar. 12, 2008]

§64.1130 Letter of agency form and
content.

(a) A telecommunications carrier
may use a written or electronically
signed letter of agency to obtain au-
thorization and/or verification of a sub-
scriber’s request to change his or her
preferred carrier selection. A letter of
agency that does not conform with this
section is invalid for purposes of this
part.

(b) The letter of agency shall be a
separate document (or an easily sepa-
rable document) or located on a sepa-
rate screen or webpage containing only
the authorizing language described in
paragraph (e) of this section having the
sole purpose of authorizing a tele-
communications carrier to initiate a
preferred carrier change. The letter of
agency must be signed and dated by
the subscriber to the telephone line(s)
requesting the preferred carrier
change.

(c) The letter of agency shall not be
combined on the same document,
screen, or webpage with inducements of
any kind.

(d) Notwithstanding paragraphs (b)
and (c) of this section, the letter of
agency may be combined with checks
that contain only the required letter of
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agency language as prescribed in para-
graph (e) of this section and the nec-
essary information to make the check
a negotiable instrument. The letter of
agency check shall not contain any
promotional language or material. The
letter of agency check shall contain in
easily readable, bold-face type on the
front of the check, a notice that the
subscriber is authorizing a preferred
carrier change by signing the check.
The letter of agency language shall be
placed near the signature line on the
back of the check.

(e) At a minimum, the letter of agen-
cy must be printed with a type of suffi-
cient size and readable type to be clear-
ly legible and must contain clear and
unambiguous language that confirms:

(1) The subscriber’s billing name and
address and each telephone number to
be covered by the preferred carrier
change order;

(2) The decision to change the pre-
ferred carrier from the current tele-
communications carrier to the solic-
iting telecommunications carrier;

(3) That the subscriber designates
[insert the name of the submitting car-
rier] to act as the subscriber’s agent
for the preferred carrier change;

(4) That the subscriber understands
that only one telecommunications car-
rier may be designated as the sub-
scriber’s interstate or interLATA pre-
ferred interexchange carrier for any
one telephone number. To the extent
that a jurisdiction allows the selection
of additional preferred carriers (e.g.,
local exchange, intraLATA  toll,
interLATA toll, or international inter-
exchange), the letter of agency must
contain separate statements regarding
those choices, although a separate let-
ter of agency for each choice is not
necessary; and

(5) That the subscriber may consult
with the carrier as to whether a fee
will apply to the change in the sub-
scriber’s preferred carrier.

(f) Any carrier designated in a letter
of agency as a preferred carrier must
be the carrier directly setting the rates
for the subscriber.

(g) Letters of agency shall not sug-
gest or require that a subscriber take
some action in order to retain the sub-
scriber’s current telecommunications
carrier.

§64.1140

(h) If any portion of a letter of agen-
cy is translated into another language
then all portions of the letter of agency
must be translated into that language.
Every letter of agency must be trans-
lated into the same language as any
promotional materials, oral descrip-
tions or instructions provided with the
letter of agency.

(i) Letters of agency submitted with
an electronically signed authorization
must include the consumer disclosures
required by Section 101(c) of the Elec-
tronic Signatures in Global and Na-
tional Commerce Act.

(j) A telecommunications carrier
shall submit a preferred carrier change
order on behalf of a subscriber within
no more than 60 days of obtaining a
written or electronically signed letter
of agency. However, letters of agency
for multi-line and/or multi-location
business customers that have entered
into negotiated agreements with car-
riers to add presubscribed lines to their
business locations during the course of
a term agreement shall be valid for the
period specified in the term agreement.

[64 FR 7760, Feb. 16, 1999. Redesignated at 65
FR 47692, Aug. 3, 2000, as amended at 66 FR
12893, Mar. 1, 2001; 66 FR 16151, Mar. 23, 2001;
68 FR 19159, Apr. 18, 2003; 73 FR 13149, Mar. 12,
2008]

§64.1140 Carrier liability for slam-
ming.

(a) Carrier Liability for Charges. Any
submitting telecommunications carrier
that fails to comply with the proce-
dures prescribed in this part shall be
liable to the subscriber’s properly au-
thorized carrier in an amount equal to
150% of all charges paid to the submit-
ting telecommunications carrier by
such subscriber after such violation, as
well as for additional amounts as pre-
scribed in §64.1170. The remedies pro-
vided in this part are in addition to
any other remedies available by law.

(b) Subscriber Liability for Charges.
Any subscriber whose selection of tele-
communications services provider is
changed without authorization verified
in accordance with the procedures set
for in this part is liable for charges as
follows:
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(1) If the subscriber has not already
paid charges to the unauthorized car-
rier, the subscriber is absolved of 1li-
ability for charges imposed by the un-
authorized carrier for service provided
during the first 30 days after the unau-
thorized change. Upon being informed
by a subscriber that an unauthorized
change has occurred, the authorized
carrier, the unauthorized carrier, or
the executing carrier shall inform the
subscriber of this 30-day absolution pe-
riod. Any charges imposed by the unau-
thorized carrier on the subscriber for
service provided after this 30-day pe-
riod shall be paid by the subscriber to
the authorized carrier at the rates the
subscriber was paying to the author-
ized carrier at the time of the unau-
thorized change in accordance with the
provisions of §64.1160(e).

(2) If the subscriber has already paid
charges to the unauthorized carrier,
and the authorized carrier receives
payment from the unauthorized carrier
as provided for in paragraph (a) of this
section, the authorized carrier shall re-
fund or credit to the subscriber any
amounts determined in accordance
with the provisions of §64.1170(c).

(3) If the subscriber has been absolved
of liability as prescribed by this sec-
tion, the unauthorized carrier shall
also be liable to the subscriber for any
charge required to return the sub-
scriber to his or her properly author-
ized carrier, if applicable.

[656 FR 47691, Aug. 3, 2000]

§64.1150 Procedures for resolution of
unauthorized changes in preferred
carrier.

(a) Notification of alleged unauthorized
carrier change. Executing carriers who
are informed of an unauthorized carrier
change by a subscriber must imme-
diately notify both the authorized and
allegedly unauthorized carrier of the
incident. This notification must in-
clude the identity of both carriers.

(b) Referral of complaint. Any carrier,
executing, authorized, or allegedly un-
authorized, that is informed by a sub-
scriber or an executing carrier of an
unauthorized carrier change shall di-
rect that subscriber either to the state
commission or, where the state com-
mission has not opted to administer
these rules, to the Federal Communica-
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tions Commission’s Consumer & Gov-
ernmental Affairs Bureau, for resolu-
tion of the complaint. Carriers shall
also inform the subscriber that he or
she may contact and seek resolution
from the alleged unauthorized carrier
and, in addition, may contact the au-
thorized carrier.

(c) Notification of receipt of complaint.
Upon receipt of an unauthorized carrier
change complaint, the relevant govern-
mental agency will notify the allegedly
unauthorized carrier of the complaint
and order that the carrier remove all
unpaid charges for the first 30 days
after the slam from the subscriber’s
bill pending a determination of wheth-
er an unauthorized change, as defined
by §64.1100(e), has occurred, if it has
not already done so.

(d) Proof of wverification. Not more
than 30 days after notification of the
complaint, or such lesser time as is re-
quired by the state commission if a
matter is brought before a state com-
mission, the alleged unauthorized car-
rier shall provide to the relevant gov-
ernment agency a copy of any valid
proof of verification of the -carrier
change. This proof of verification must
contain clear and convincing evidence
of a valid authorized carrier change, as
that term is defined in §§64.1120
through 64.1130. The relevant govern-
mental agency will determine whether
an unauthorized change, as defined by
§64.1100(e), has occurred using such
proof and any evidence supplied by the
subscriber. Failure by the carrier to re-
spond or provide proof of verification
will be presumed to be clear and con-
vincing evidence of a violation.

(e) Election of forum. The Federal
Communications Commission will not
adjudicate a complaint filed pursuant
to §1.719 or §§1.720 through 1.736 of this
chapter, involving an alleged unauthor-
ized change, as defined by §64.1100(e),
while a complaint based on the same
set of facts is pending with a state
commission.

[66 FR 47692, Aug. 3, 2000, as amended at 68
FR 19159, Apr. 18, 2003; 73 FR 13149, Mar. 12,
2008]

376



Federal Communications Commission

§64.1160 Absolution procedures where
the subscriber has not paid
charges.

(a) This section shall only apply after
a subscriber has determined that an
unauthorized change, as defined by
§64.1100(e), has occurred and the sub-
scriber has not paid charges to the al-
legedly unauthorized carrier for service
provided for 30 days, or a portion there-
of, after the unauthorized change oc-
curred.

(b) An allegedly unauthorized carrier
shall remove all charges incurred for
service provided during the first 30
days after the alleged unauthorized
change occurred, as defined by
§64.1100(e), from a subscriber’s bill
upon notification that such unauthor-
ized change is alleged to have occurred.

(c) An allegedly unauthorized carrier
may challenge a subscriber’s allegation
that an unauthorized change, as de-
fined by §64.1100(e), occurred. An alleg-
edly unauthorized carrier choosing to
challenge such allegation shall imme-
diately notify the complaining sub-
scriber that: The complaining sub-
scriber must file a complaint with a
State commission that has opted to ad-
minister the FCC’s rules, pursuant to
§64.1110, or the FCC within 30 days of
either the date of removal of charges
from the complaining subscriber’s bill
in accordance with paragraph (b) of
this section, or the date the allegedly
unauthorized carrier notifies the com-
plaining subscriber of the requirements
of this paragraph, whichever is later;
and a failure to file such a complaint
within this 30-day time period will re-
sult in the charges removed pursuant
to paragraph (b) of this section being
reinstated on the subscriber’s bill and,
consequently, the complaining sub-
scriber will only be entitled to rem-
edies for the alleged unauthorized
change other than those provided for in
§64.1140(b)(1). No allegedly unauthor-
ized carrier shall reinstate charges to a
subscriber’s bill pursuant to the provi-
sions of this paragraph without first
providing such subscriber with a rea-
sonable opportunity to demonstrate
that the requisite complaint was time-
ly filed within the 30-day period de-
scribed in this paragraph.

(d) If the relevant governmental
agency determines after reasonable in-

§64.1160

vestigation that an unauthorized
change, as defined by §64.1100(e), has
occurred, an order shall be issued pro-
viding that the subscriber is entitled to
absolution from the charges incurred
during the first 30 days after the unau-
thorized carrier change occurred, and
neither the authorized or unauthorized
carrier may pursue any collection
against the subscriber for those
charges.

(e) If the subscriber has incurred
charges for more than 30 days after the
unauthorized carrier change, the unau-
thorized carrier must forward the bill-
ing information for such services to the
authorized carrier, which may bill the
subscriber for such services using ei-
ther of the following means:

(1) The amount of the charge may be
determined by a re-rating of the serv-
ices provided based on what the au-
thorized carrier would have charged
the subscriber for the same services
had an unauthorized change, as de-
scribed in §64.1100(e), not occurred; or

(2) The amount of the charge may be
determined using a 50% Proxy Rate as
follows: Upon receipt of billing infor-
mation from the unauthorized carrier,
the authorized carrier may bill the sub-
scriber for 50% of the rate the unau-
thorized carrier would have charged
the subscriber for the services pro-
vided. However, the subscriber shall
have the right to reject use of this 50%
proxy method and require that the au-
thorized carrier perform a re-rating of
the services provided, as described in
paragraph (e)(1) of this section.

(f) If the unauthorized carrier re-
ceived payment from the subscriber for
services provided after the first 30 days
after the unauthorized change oc-
curred, the obligations for payments
and refunds provided for in §64.1170
shall apply to those payments. If the
relevant governmental agency deter-
mines after reasonable investigation
that the carrier change was authorized,
the carrier may re-bill the subscriber
for charges incurred.

(g) When a LEC has assigned a sub-
scriber to a carrier without authoriza-
tion, and where the subscriber has not
paid the unauthorized charges, the LEC
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shall switch the subscriber to the de-
sired carrier at no cost to the sub-
scriber, and shall also secure the re-
moval of the unauthorized charges
from the subscriber’s bill in accordance
with the procedures specified in para-
graphs (a) through (f) of this section.

[66 FR 47692, Aug. 3, 2000, as amended at 68
FR 19159, Apr. 18, 2003; 73 FR 13149, Mar. 12,
2008]

§64.1170 Reimbursement procedures
where the subscriber has paid
charges.

(a) The procedures in this section
shall only apply after a subscriber has
determined that an unauthorized
change, as defined by §64.1100(e), has
occurred and the subscriber has paid
charges to an allegedly unauthorized
carrier.

(b) If the relevant governmental
agency determines after reasonable in-
vestigation that an unauthorized
change, as defined by §64.1100(e), has
occurred, it shall issue an order direct-
ing the unauthorized carrier to forward
to the authorized carrier the following,
in addition to any appropriate state
remedies:

(1) An amount equal to 150% of all
charges paid by the subscriber to the
unauthorized carrier; and

(2) Copies of any telephone bills
issued from the unauthorized carrier to
the subscriber. This order shall be sent
to the subscriber, the unauthorized
carrier, and the authorized carrier.

(c) Within ten days of receipt of the
amount provided for in paragraph (b)(1)
of this section, the authorized carrier
shall provide a refund or credit to the
subscriber in the amount of 50% of all
charges paid by the subscriber to the
unauthorized carrier. The subscriber
has the option of asking the authorized
carrier to re-rate the unauthorized car-
rier’s charges based on the rates of the
authorized carrier and, on behalf of the
subscriber, seek an additional refund
from the unauthorized carrier, to the
extent that the re-rated amount ex-
ceeds the 50% of all charges paid by the
subscriber to the unauthorized carrier.
The authorized carrier shall also send
notice to the relevant governmental
agency that it has given a refund or
credit to the subscriber.
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(d) If an authorized carrier incurs
billing and collection expenses in col-
lecting charges from the unauthorized
carrier, the unauthorized carrier shall
reimburse the authorized carrier for
reasonable expenses.

(e) If the authorized carrier has not
received payment from the unauthor-
ized carrier as required by paragraph
(c) of this section, the authorized car-
rier is not required to provide any re-
fund or credit to the subscriber. The
authorized carrier must, within 45 days
of receiving an order as described in
paragraph (b) of this section, inform
the subscriber and the relevant govern-
mental agency that issued the order if
the unauthorized carrier has failed to
forward to it the appropriate charges,
and also inform the subscriber of his or
her right to pursue a claim against the
unauthorized carrier for a refund of all
charges paid to the unauthorized car-
rier.

(f) Where possible, the properly au-
thorized carrier must reinstate the
subscriber in any premium program in
which that subscriber was enrolled
prior to the unauthorized change, if the
subscriber’s participation in that pro-
gram was terminated because of the
unauthorized change. If the subscriber
has paid charges to the unauthorized
carrier, the properly authorized carrier
shall also provide or restore to the sub-
scriber any premiums to which the sub-
scriber would have been entitled had
the unauthorized change not occurred.
The authorized carrier must comply
with the requirements of this section
regardless of whether it is able to re-
cover from the unauthorized carrier
any charges that were paid by the sub-
scriber.

(g) When a LEC has assigned a sub-
scriber to a non-affiliated carrier with-
out authorization, and when a sub-
scriber has paid the non-affiliated car-
rier the charges for the billed service,
the LEC shall reimburse the subscriber
for all charges paid by the subscriber
to the unauthorized carrier and shall
switch the subscriber to the desired
carrier at no cost to the subscriber.
When a LEC makes an unauthorized
carrier change to an affiliated carrier,
and when the customer has paid the
charges, the LEC must pay to the au-
thorized carrier 150% of the amounts
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collected from the subscriber in ac-
cordance with paragraphs (a) through
(f) of this section.

[66 FR 47693, Aug. 3, 2000, as amended at 68
FR 19159, Apr. 18, 2003]

§64.1190 Preferred carrier freezes.

(a) A preferred carrier freeze (or
freeze) prevents a change in a sub-
scriber’s preferred carrier selection un-
less the subscriber gives the carrier
from whom the freeze was requested
his or her express consent. All local ex-
change carriers who offer preferred car-
rier freezes must comply with the pro-
visions of this section.

(b) All local exchange carriers who
offer preferred carrier freezes shall
offer freezes on a nondiscriminatory
basis to all subscribers, regardless of
the subscriber’s carrier selections.

(c) Preferred carrier freeze proce-
dures, including any solicitation, must

clearly distinguish among tele-
communications services (e.g., local ex-
change, intraLATA toll, and

interLATA toll) subject to a preferred
carrier freeze. The carrier offering the
freeze must obtain separate authoriza-
tion for each service for which a pre-
ferred carrier freeze is requested.

(d) Solicitation and imposition of pre-
ferred carrier freezes. (1) All carrier-pro-
vided solicitation and other materials
regarding preferred carrier freezes
must include:

(i) An explanation, in clear and neu-
tral language, of what a preferred car-
rier freeze is and what services may be
subject to a freeze;

(ii) A description of the specific pro-
cedures necessary to lift a preferred
carrier freeze; an explanation that
these steps are in addition to the Com-
mission’s verification rules in §§64.1120
and 64.1130 for changing a subscriber’s
preferred carrier selections; and an ex-
planation that the subscriber will be
unable to make a change in carrier se-
lection unless he or she lifts the freeze.

(iii) An explanation of any charges
associated with the preferred carrier
freeze.

(2) No local exchange carrier shall
implement a preferred carrier freeze
unless the subscriber’s request to im-
pose a freeze has first been confirmed
in accordance with one of the following
procedures:

§64.1190

(i) The local exchange carrier has ob-
tained the subscriber’s written or elec-
tronically signed authorization in a
form that meets the requirements of
§64.1190(d)(3); or

(ii) The local exchange carrier has
obtained the subscriber’s electronic au-
thorization, placed from the telephone
number(s) on which the preferred car-
rier freeze is to be imposed, to impose
a preferred carrier freeze. The elec-
tronic authorization should confirm
appropriate verification data (e.g., the
subscriber’s date of birth or social se-
curity number) and the information re-
quired in §§64.1190(d)(3)(ii)(A) through
(D). Telecommunications carriers
electing to confirm preferred carrier
freeze orders electronically shall estab-
lish one or more toll-free telephone
numbers exclusively for that purpose.
Calls to the number(s) will connect a
subscriber to a voice response unit, or
similar mechanism that records the re-
quired information regarding the pre-
ferred carrier freeze request, including
automatically recording the origi-
nating automatic numbering identi-
fication; or

(iii) An appropriately qualified inde-
pendent third party has obtained the
subscriber’s oral authorization to sub-
mit the preferred carrier freeze and
confirmed the appropriate verification
data (e.g., the subscriber’s date of birth
or social security number) and the in-
formation required in
§64.1190(d)(3)(ii)(A) through (D). The
independent third party must not be
owned, managed, or directly controlled
by the carrier or the carrier’s mar-
keting agent; must not have any finan-
cial incentive to confirm preferred car-
rier freeze requests for the carrier or
the carrier’s marketing agent; and
must operate in a location physically
separate from the carrier or the car-
rier’s marketing agent. The content of
the verification must include clear and
conspicuous confirmation that the sub-
scriber has authorized a preferred car-
rier freeze.

(3) Written authorization to impose a
preferred carrier freeze. A local exchange
carrier may accept a subscriber’s writ-
ten and signed authorization to impose
a freeze on his or her preferred carrier
selection. Written authorization that
does not conform with this section is
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invalid and may not be used to impose
a preferred carrier freeze.

(i) The written authorization shall
comply with §§64.1130(b), (c¢), and (h) of
the Commission’s rules concerning the
form and content for letters of agency.

(ii) At a minimum, the written au-
thorization must be printed with a
readable type of sufficient size to be
clearly legible and must contain clear
and unambiguous language that con-
firms:

(A) The subscriber’s billing name and
address and the telephone number(s) to
be covered by the preferred carrier
freeze;

(B) The decision to place a preferred
carrier freeze on the telephone num-
ber(s) and particular service(s). To the
extent that a jurisdiction allows the
imposition of preferred carrier freezes
on additional preferred carrier selec-
tions (e.g., for 1local exchange,
intraLATA toll, and interLATA toll),
the authorization must contain sepa-
rate statements regarding the par-
ticular selections to be frozen;

(C) That the subscriber understands
that she or he will be unable to make
a change in carrier selection unless she
or he lifts the preferred carrier freeze;
and

(D) That the subscriber understands
that any preferred carrier freeze may
involve a charge to the subscriber.

(e) Procedures for lifting preferred car-
rier freezes. All local exchange carriers
who offer preferred carrier freezes
must, at a minimum, offer subscribers
the following procedures for lifting a
preferred carrier freeze:

(1) A local exchange carrier admin-
istering a preferred carrier freeze must
accept a subscriber’s written or elec-
tronically signed authorization stating
his or her intent to lift a preferred car-
rier freeze; and

(2) A local exchange carrier admin-
istering a preferred carrier freeze must
accept a subscriber’s oral authorization
stating her or his intent to lift a pre-
ferred carrier freeze and must offer a
mechanism that allows a submitting
carrier to conduct a three-way con-
ference call with the carrier admin-
istering the freeze and the subscriber
in order to lift a freeze. When engaged
in oral authorization to lift a preferred
carrier freeze, the carrier admin-
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istering the freeze shall confirm appro-
priate verification data (e.g., the sub-
scriber’s date of birth or social security
number) and the subscriber’s intent to
lift the particular freeze.

[64 FR 7762, Feb. 16, 1999, as amended at 66
FR 12893, Mar. 1, 2001; 73 FR 13150, Mar. 12,
2008]

§64.1195

(a) Applicability. A telecommuni-
cations carrier that will provide inter-
state telecommunications service shall
file the registration information de-
scribed in paragraph (b) of this section
in accordance with the procedures de-
scribed in paragraphs (c¢) and (g) of this
section. Any telecommunications car-
rier already providing interstate tele-
communications service on the effec-
tive date of these rules shall submit
the relevant portion of its FCC Form
499-A in accordance with paragraphs
(b) and (c) of this section.

(b) Information required for purposes of
part 64. A telecommunications carrier
that is subject to the registration re-
quirement pursuant to paragraph (a) of
this section shall provide the following
information:

(1) The carrier’s business name(s) and
primary address;

(2) The names and business addresses
of the carrier’s chief executive officer,
chairman, and president, or, in the
event that a company does not have
such executives, three similarly senior-
level officials of the company;

(3) The carrier’s regulatory contact
and/or designated agent;

(4) All names that the carrier has
used in the past; and

(5) The state(s) in which the carrier
provides telecommunications service.

(c) Submission of registration. A carrier
that is subject to the registration re-
quirement pursuant to paragraph (a) of
this section shall submit the informa-
tion described in paragraph (b) of this
section in accordance with the Instruc-
tions to FCC Form 499-A. FCC Form
499-A must be submitted under oath
and penalty of perjury.

(d) Rejection of registration. The Com-
mission may reject or suspend a car-
rier’s registration for any of the rea-
sons identified in paragraphs (e) or (f)
of this section.

Registration requirement.
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(e) Revocation or suspension of oper-
ating authority. After notice and oppor-
tunity to respond, the Commission
may revoke or suspend the authoriza-
tion of a carrier to provide service if
the carrier provides materially false or
incomplete information in its FCC
Form 499-A or otherwise fails to com-
ply with paragraphs (a), (b), and (¢c) of
this section.

(f) Imposition of fine. After notice and
opportunity to respond, the Commis-
sion may impose a fine on a carrier
that is subject to the registration re-
quirement pursuant to paragraph (a) of
this section if that carrier fails to sub-
mit an FCC Form 499-A in accordance
with paragraphs (a), (b), and (c) of this
section.

(g) Changes in information. A carrier
must notify the Commission of any
changes to the information provided
pursuant to paragraph (b) of this sec-
tion within no more than one week of
the change. Carriers may satisfy this
requirement by filing the relevant por-
tion of FCC Form 499-A in accordance
with the Instructions to such form.

(h) Duty to confirm registration of other
carriers. The Commission shall make
available to the public a comprehen-
sive listing of registrants and the infor-
mation that they have provided pursu-
ant to paragraph (b) of this section. A
telecommunications carrier providing
telecommunications service for resale
shall have an affirmative duty to ascer-
tain whether a potential carrier-cus-
tomer (i.e., reseller) that is subject to
the registration requirement pursuant
to paragraph (a) of this section has
filed an FCC Form 499-A with the Com-
mission prior to offering service to
that carrier-customer. After notice and
opportunity to respond, the Commis-
sion may impose a fine on a carrier for
failure to confirm the registration sta-
tus of a potential carrier-customer be-
fore providing that carrier-customer
with service.

[66 FR 12894, Mar. 1, 2001]

§64.1200

Subpart L—Restrictions on Tele-
marketing, Telephone Solici-
tation, and Facsimile Adver-
tising

§64.1200 Delivery restrictions.

(a) No person or entity may:

(1) Except as provided in paragraph
(a)(2) of this section, initiate any tele-
phone call (other than a call made for
emergency purposes or is made with
the prior express consent of the called
party) using an automatic telephone
dialing system or an artificial or
prerecorded voice;

(i) To any emergency telephone line,
including any 911 line and any emer-
gency line of a hospital, medical physi-
cian or service office, health care facil-
ity, poison control center, or fire pro-
tection or law enforcement agency;

(ii) To the telephone line of any guest
room or patient room of a hospital,
health care facility, elderly home, or
similar establishment; or

(iii) To any telephone number as-
signed to a paging service, cellular
telephone service, specialized mobile
radio service, or other radio common
carrier service, or any service for
which the called party is charged for
the call.

(iv) A person will not be liable for
violating the prohibition in paragraph
(a)(1)(iii) of this section when the call
is placed to a wireless number that has
been ported from wireline service and
such call is a voice call; not knowingly
made to a wireless number; and made
within 15 days of the porting of the
number from wireline to wireless serv-
ice, provided the number is not already
on the national do-not-call registry or
caller’s company-specific do-not-call
list.

(2) Initiate, or cause to be initiated,
any telephone call that includes or in-
troduces an advertisement or con-
stitutes telemarketing, using an auto-
matic telephone dialing system or an
artificial or prerecorded voice, to any
of the lines or telephone numbers de-
scribed in paragraphs (a)(1)(i) through
(iii) of this section, other than a call
made with the prior express written
consent of the called party or the prior
express consent of the called party
when the call is made by or on behalf
of a tax-exempt nonprofit organization,
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